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Unintended Consequences: Session 6

Dena Weiss weiss@hadar.org

Mishnah Makkot 1:6
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Perjuring witnesses are not to be put to death until [after]
the end of the trial. Because the Sadducees say:
“[Perjurers were put to death] only after the accused had
[actually] been executed, as it says, “ A life for a life”
(Deuteronomy 19:21). The [Pharisaic] Sages said to
them: “But has not it already been said “You shall do to
him as he schemed to do to his brother” (Deuteronomy
19:19) which implies when his brother is still alive? If so,
why does it say “A life for life”? For it might have been
that perjurers are liable to be put to death from the
moment their testimony had been taken, therefore the
Torah states “A life for a life” that is to say that they are
not executed until [after] the termination of the trial.
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It is taught "Beribi" says: if they did not kill, they are
killed; if they killed, they are not killed...

It was taught: Rabbi Yehuda ben Tabbai said:

“Will | see the consolation if | did not kill a conspiring
witness, in order to remove from the hearts of the
Sadducees, who were saying: Conspiring witnesses are
not put to death unless the accused is killed.”

Shimon ben Shetach said to him: “Will | see the
consolation if you did not spill innocent blood, for the
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Sages said: Conspiring witnesses are not put to death
until both of them are proven conspirators, and they are
not lashed until both of them are proven conspirators.”
Immediately, Rabbi Yehuda ben Tabbai accepted upon
himself that he would not issue a legal ruling except in
the presence of Shimon ben Shetach. And all the days
of Rabbi Yehuda ben Tabbai, he would prostrate himself
on the grave of that witness, and his voice was heard;
and people thought to say it was the voice of the one
who had been killed. He said: “It is my voice. You will
know—tomorrow he will die and his voice will not be
heard.”

Rav Acha, son of Rava, said to Rav Ashi: Perhaps he
stood with him in judgment; or perhaps he appeased
him.
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List of Oddities:

1) The eidim zomemim are being put to death for attempted murder.

2) The eidim zomemim are not put to death if their intended victim actually was put to
death - they are punished only for attempting, not for succeeding.

3) We always believe the second set of witnesses - witnesses B (the mezimim) even if

we have significant reason to not believe them.

4) The eidim zomemim can only be considered contradicted on the basis of their ability

to testify, not the content of their testimony.

From Mi Yodeya substack:

On seven occasions, Moshe tells the Bnei Yisrael to kill a sinner and “destroy the evil
from your midst” - 7277n y1n nwal. These seven occasions are (all sources are in

Devarim):

Executing a Navi Sheker (13:6)
Executing idolaters (17:7)

Punishing Eidim Zomemim (19:19 - note that while this can be a capital

crime it isn’t always)
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Executing a Ben Sorer U’'Moreh (21:21)

Executing a woman who cheated on her husband between Kiddushin and

Nisuin (22:21)

e FExecuting a Na’arah Me’orasah who was adulterous in the city and did not
cry out for help (indicating that she consented), as well as the one who

consorted with her (22:24)

e Executing a kidnapper who sells a Jew as a slave (24:7)

On two additional occasions this phrase is used, but with the word 7xw'n, “from Israel,”

in place of 1237n, “from your midst.” These are:

Executing a Zakein Mamrei (17:12)

Executing a married woman who cheated on her husband, as well as the

man with whom she cheated (22:22)

e Retrieving an intentional murderer who ran to a city of refuge and putting him

to death (19:11-13)

Sanhedrin 71a
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We have a supporting Beraita - R' Yehudah says: If his
mother was not identical to his father in appearance,
height, and voice - he does not become a "stubborn
and rebellious son." Why? As the verse says, he
doesn't listen to our voice. Just as the voice needs to
be identical, so too the appearance and height need to
be identical.

According to whom was taught in a baraita: ‘A stubborn
and rebellious son never existed and will never exist;
and why was it written? So that you may expound it
and receive reward’—in accordance with whom? In
accordance with Rabbi Yehuda.

If you wish, say instead: It is Rabbi Shimon, as it was
taught in a baraita that Rabbi Shimon said: ‘Is it
because this one ate a tartemar of meat and drank half
a log of Italian wine that his father and mother bring
him out to be stoned? Rather, he never existed and
never will exist; and why was it written? So that you
may expound it and receive reward.’
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Rabbi Yonatan said: ‘| saw him, and | sat upon his
grave.”
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Mishnah Makkot 1:10

If one fled after having been convicted at a court and
again comes up before the same court, the [first]
judgment is not set aside. Wherever two witnesses
stand up and declare, “We testify that so and so was
tried and convicted at a certain court and that so and
so were the withesses” the accused is executed.
[Trials before] a sanhedrin are customary both in the
land [of Israel] and outside it. A sanhedrin that
executes once in seven years, is called murderous.
Rabbi Eliezer b. Azariah Says: once in seventy
years. Rabbi Tarfon and Rabbi Akiva say: “Had we
been members of a sanhedrin, no person would ever
be put to death. Rabban Shimon ben Gamaliel
remarked: “They would also multiply murderers in
Israel.”
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