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Unintended Consequences: Session 4

Dena Weiss weiss@hadar.org

Mishnah Makkot 1:1
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How do witnesses become liable [to punishment] as
perjurers? [If they say:] “We testify that so and so [a
priest] is a son of a woman who had [formerly] been
divorced or a haluzah,” it is not said that each witness
should himself be as if he was born of a divorcee or a
haluzah; rather he receives forty [lashes]. [If they say]:
“We testify that so and so is guilty of [a crime entailing]
exile”, it is not said that each witness should himself be
exiled; rather he receives forty [lashes].
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“From where is this derived?” Rabbi Yehoshua ben Levi
said—Rabbi Shimon ben Lakish said—that Scripture states
(Deuteronomy 19): “And you shall do to him as he
plotted” — to him, but not to his offspring.

So let us disqualify him himself and not disqualify his
offspring!

We require “as he plotted to do” and it would be lacking.
Bar Padda says: [It is learned] by an a fortiori (kal
va-homer): Just as one who profanes [a priestly status] is
not himself profaned, so one who came to profane but did
not succeed—is it not logical that he should not be
profaned?
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Ravina challenged this: If so, you have nullified the entire
law of conspiring (scheming) witnesses!...
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The Sages taught in a baraita: Four matters were stated
with regard to conspiring witnesses - They are not
rendered the son of a divorced woman or the son of a
halutza; they are not exiled to a city of refuge; they do not
pay the ransom (typically paid by the owner of an animal
who kills a person) and they are not sold as a Hebrew
slave. The Sages said in the name of Rabbi Akiva: They
also do not pay based on their own admission.
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[Conspiring witnesses] are not sold as a Hebrew slave.
Rav Hamnuna thought to say: This statement applies only
in a case where [the falsely accused] has means of his
own, since, had the testimony been true, he would not
have been sold for his transgression, the withesses too
are not sold! But in a case where he does not have
means of his own, even if [the witnesses] have means of
their own, they are sold.

Rava said to him: And let the witnesses say to the person
against whom they testified: If you had money, would you
have been sold? We too will not be sold!

Rather, this is what Rav Hamnuna thought to say: This
statement applies only in a case where either he or they
have the means to pay the sum; but in a case where
neither he nor they have the means, [the witnesses] are
sold.

Rava said to him: The Merciful One states: “And he shall
be sold for his theft” (Exodus 21:30): For his theft, but
not for his conspiring testimony.
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Ulla said: Where in the Torah can we find a hint to
conspiring witnesses? A hint to conspiring witnesses?! But
is it not written explicitly (Deuteronomy 19): “And you shall
do to him as he plotted”?

Rather, where is there a hint to the fact that conspiring
witnesses receive lashes from the Torah?

As it is written (Deuteronomy 25): “And they shall justify
the righteous and condemn the wicked”; (Deuteronomy
25): “And it shall be, if the wicked is liable to lashes...”
Because they shall justify the righteous and condemn
the wicked, then it shall be, if the wicked is liable to
lashes™?!

Rather, [this refers to] witnesses who condemned the
righteous, and other witnesses came and justified the one
who was originally righteous, and rendered these [first
witnesses] wicked; then “And it shall be, if the wicked is
liable to lashes.”

But let it be derived from (Exodus 20): “You shall not bear
false testimony”!

Because it is a negative commandment that has no action,
and any negative commandment that has no action—one is
not lashed for it.
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Devarim 25
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Suppose two persons have a dispute and enter into
litigation, and the judges decide between them, declaring
one to be in the right and the other to be in the wrong. 2 If
the one in the wrong deserves to be flogged, the judge
shall make that person lie down and be beaten in his
presence with the number of lashes proportional to the
offense. 3 Forty lashes may be given but not more; if
more lashes than these are given, your neighbor will be
degraded in your sight.
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Devarim 19:19-21
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19 then you shall do to the false witness just as the
false witness had meant to do to the other. So you
shall purge the evil from your midst. 20 The rest
shall hear and be afraid, and a crime such as this
shall never again be committed among you. 21
Show no pity: life for life, eye for eye, tooth for
tooth, hand for hand, foot for foot.

Shemot 21
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22 “When people who are fighting injure a
pregnant woman so that there is a miscarriage
and yet no further harm follows, the one
responsible shall be fined what the woman’s
husband demands, paying as much as the judges
determine. 23 If any harm follows, then you shall
give life for life, 24 eye for eye, tooth for tooth,
hand for hand, foot for foot, 25 burn for burn,
wound for wound, stripe for stripe.
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Vayikra 24
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17 Anyone who kills a human being shall be put to
death. 18 Anyone who kills an animal shall make
restitution for it, life for life. 19 Anyone who maims
another shall suffer the same injury in return: 20
fracture for fracture, eye for eye, tooth for tooth;
the injury inflicted is the injury to be suffered.

nin DTX W) 72 N2 2 UK {T'}
NIN7Y! NN W9 nand {n'} !
DI 0! 2 UK {0} (W91 NNN Y9)

{5} :i% nwy! |2 nvy XD inya
NNDN Y 'Y DDA 'V 1Y DDA QY
12 |12! |2 DTX2 DIN D! YKRD Y

Page 4 of 5

R3PS



Bava Kama 83b

:A9 KNy X2

It is taught: R' Dostai ben Yehudah says: an eye
for an eye is monetary. Is it monetary, or is it
actually his physical eye?! Well, if the eye of this
one is big and the eye of that one is small, how
would | call that an eye for an eye?!
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