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1. A Comprehensive, Transgenerational and Heteronomous Covenant

=T ,T'=-0:0D 729 DT

31 DI'Y1 D2V 7KW WX 72 DIMYYI DYIPT DI'VAY DY'YNY DY PIi7! 197 DI72 DD D'aY) DTN
P0Y'7 DNARY HINT VAW WK1 1770DT WD DR YN ki) DYY 7 IDFD nN-DEn [vnY nin
DD TAY Y N9 11¢! WK NN NNTD NZXDTIXI NRTD NANTNN NI 'K DTA7 DINX N7 127y
MD 127¢K LYK NNWN IX NYKTIN YN DI WE[D....DID 1Y N9 423K WX DRI 1I'D7X 717! 1297
2272 12NN DN A7RD TR IVAYR NIL..DPA DA YN TAY? Y7 7Y Pl Dyn DD

%9 KW 0 Tan Yy IRt i7TaNI.. 07 070 1 NARNYT. X 1A NNaR D TR Div Ry
DTN NMIAD 1902 NAININ NAN NN

Devarim 29:9-14, 17-20

You stand this day, all of you, before the LORD your God—your tribal heads, your elders and your
officials, all the men of Israel, your children, your wives, even the stranger within your camp, from
woodchopper to water drawer— to enter into the covenant of the LORD your God, which the LORD
your God is concluding with you this day, with its sanctions; to the end that He may establish you this
day as His people and be your God, as He promised you and as He swore to your fathers, Abraham,
Isaac, and Jacob. | make this covenant, with its sanctions, not with you alone, but both with those who
are standing here with us this day before the LORD our God and with those who are not with us here
this day...

Perchance there is among you some man or woman, or some clan or tribe, whose heart is even now
turning away from the LORD our God to go and worship the gods of those nations—perchance there is
among you a stock sprouting poison weed and wormwood. When such a one hears the words of these
sanctions, he may fancy himself immune, thinking, “I shall be safe, though | follow my own willful
heart”—to the utter ruin of moist and dry alike. The LORD will never forgive him; rather will the LORD’s
anger and passion rage against that man, till every sanction recorded in this book comes down upon
him, and the LORD blots out his name from under heaven. The LORD will single them out from all the



tribes of Israel for misfortune, in accordance with all the sanctions of the covenant recorded in this
book of Teaching.

e \What are the features of this covenant?
e What s the role for autonomy within it?

1. The Place and Severe Limits of Autonomy: Vows and Mitzvot

A. The Power to Impose Our Own Values
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Bemidbar 30:3
When a man takes a vow to the Lord or swears an oath to bind himself to something, he must not
profane his word. Let him do all that comes out of his mouth.
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Bemidbar 6:1-3
The Lord spoke to Moshe saying: Speak to the children of Israel and say to them: when a man or
woman explicitly vows the vow of a Nazirite, to be set apart for the Lord, he shall abstain from wine
and any intoxicant...
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Vayikra 5:4-6
...If a person takes an oath to express something with his lips, for bad or for good, with respect to
anything that a person might express through an oath and it then eludes him, he realizes it and is
guilty...he must confess that which he sinned and bring a guilt offering to the Lord for the sin which he
sinned...

B. When Autonomous Values Conflict with Heteronomous Mitzvot
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Sifra Vayikra Dibbura de-Hova Parashah 9 Perek 13, 6-7
One might have thought that when one takes an oath to violate a mitzvah [and she does not violate it],
she would be liable to bring an offering for an oath on an utterance. To counter this, the verse states:
“To do evil, or to do good”(Leviticus 5:4). Just as doing good is referring to an oath about an optional
action, so too, doing evil is referring to an oath about an optional action. We therefore exclude from
liability one who takes an oath to violate a mitzvah, so that she is exempt from bringing the offering.
Perhaps | should exclude one who takes an oath to violate a mitzvah but not exclude one who takes an
oath to perform a mitzvah? [Such that, if the one taking the oath does not perform it, that he would be
liable for a guilt-offering for failing to perform the mitzvah.] For it would have been logical that he
should have been liable, as is the opinion of Rabbi Judah ben Bathyra. [For] Rabbi Judah ben Bathyra
said, “Now, if for [swearing with regards to] an optional matter, for which he is not adjured from Mount
Sinai, heis liable [should he not fulfill his oath], for [swearing with regards to] a commandment, for
which he is adjured from Mount Sinai, he should most certainly be liable [should he not fulfill his oath]!
They said to him: “No! If you say that for an oath with regards to an optional matter [he is liable], it is
because [Scripture] has in that case made negative equal to positive [for liability]; But how can you say
that for an oath [to fulfill] a commandment [he is liable], since [Scripture] has not in that case made
negative equal to positive, for if he swore to annul [a commandment], and did not annul it, he is
exempt!
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Mishnah Shevuot 3:8
What is a case of an oath taken in vain?...If one takes an oath not to fulfill a mitzvah: not to make a
sukkah, not to take a lulav, not to put on tefillin, then this is a oath taken in vain for which one is liable
for lashes if it is done intentionally, even though one is exempt if one did so unintentionally.
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Yerushalmi Shevuot 3:4
...l swear that | will not eat matzah”—you are forbidden from eating matzah on the first night of
Pesah. “l swear that | will not eat matzah on the first night of Pesah”—you receive lashes and you eat
matzah [on the first night of Pesah]. “I will not sit in the shade”—you are forbidden from sitting in th
shade of a sukkah. “l will not sit in the shade of a sukkah”—you receive lashes and you sit in the shade
of a sukkah.


https://www.sefaria.org/Leviticus.5.4

C. Autonomy Gets the Upper Hand? When Personal Oaths and Rabbinic Directives
Collide
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Responsa Ran #73, R. Nissim b. Reuven, Spain, 14" c.
With regard to what you said, that the man should fulfill his oath with respect to the principal [but not
the interest], this is correct. But you then engaged with the question of whether the oath would take
hold to violate the mitzvah as well, since perhaps by taking an oath on both the [legal] principal and
the [illegal] interest, the oath might take hold on the interest as well. If you were asking whether one
would be liable for a guilt-offering for failing to perform this oath, that does not concern us in this case.
But if you were contemplating that a person might violate the prohibition on interest in order to fulfill
his oath, since it was a general and encompassing oath, no one would ever say such a thing! God
forbid that we would say that one who takes an oath to eat non-kosher meat along with kosher meat
should eat them in order to fulfill his vow! And even in this case, where the interest is rabbinic, we do
not obligate him to pay it, since the Sages demand fidelity to their positions even if upholding them
requires passive neglect of Biblical requirements.
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Talmud Bavli Nazir 3b-4a
“He shall abstain from wine and any intoxicant”.. .this comes to forbid wine used for a mitzvah equally
with wine for optional purposes. What is that? Kiddush and Havdalah; is he (not) already under a
standing oath from Mount Sinai?
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Responsa Rosh 11:3, R. Asher b. Yehiel, Germany/Spain, 13""-14" c,
You asked: If one took an oath to neglect a rabbinic mitzvah, like reading the megillah or lighting
Hanukkah candles, does the oath take hold and cancel the rabbinic mitzvah? Itis clear that it does
from [the passage that says]: “He shall abstain from wine and any intoxicant”.. .this comes to forbid
wine used for a mitzvah equally with wine for optional purposes. What is that? Kiddush and
Havdalah;...is he already under a standing oath from Mount Sinai?...It is clear [from this] that an oath
takes hold with respect to any rabbinic mitzvah and it becomes forbidden to perform it, and so too
with respect to violating a rabbinic restriction, one should fulfill one’s oath.
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Bah Yoreh Deah 239, R. Yoel Sirkis, Poland, 16"-17" c.
...The plain sense of his words is that if someone took an oath to pay off rabbinically prohibited
interest, the oath would take hold and he would be able to violate this prohibition in order to fulfill his
oath for which he would be punished on a Biblical level. Better that he do a small transgression then
doing a large one...
It seems to me that the proofs brought by the Rosh would not have escaped the Ran...rather the Ran
thinks that all those passages are dealing with the liability to bring a guilt-offering if one violated the
oath...but God forbid that the court would require someone who took an oath to actively violate the
court’s rulings. Sure, if he violated their rulings and fulfilled the oath, he would indeed have fulfilled
his Biblical obligation, given that it was a binding oath, but as a matter of instruction we do not tell him
to do this.
Rosh would concede to this point...when the Rosh wrote “and so too with respect to violating a
rabbinic restriction” he only meant that the oath would take effect with regard to liability for a
guilt-offering...
| then found that Maharshal wrote about this responsum of the Rosh: “None of our other masters
agree with him on this point; rather, we force him to get the vow released—this is the correct view...”



